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Rule 58A. Draft: February 24, 2012 

 

Rule 58A. Entry of judgment; abstract of judgment. 1 

(a) Judgment upon the verdict of a jury. Unless the court otherwise directs and 2 

subject to Rule 54(b), the clerk shall promptly sign and file the judgment upon the 3 

verdict of a jury. If there is a special verdict or a general verdict accompanied by 4 

answers to interrogatories returned by a jury, the court shall direct the appropriate 5 

judgment, which the clerk shall promptly sign and file. 6 

(b) Judgment in other cases. Except as provided in paragraphs (a) and (f) and 7 

Rule 55(b)(1), all judgments shall be signed by the judge and filed with the clerk. 8 

(c) When judgment entered; recording. A judgment is complete and shall be 9 

deemed entered for all purposes, except the creation of a lien on real property, when it 10 

is signed and filed as provided in paragraphs (a) or (b). The clerk shall immediately 11 

record the judgment in the register of actions and the register of judgments. 12 

(d) Notice of judgment. A The party preparing the judgment shall promptly serve a 13 

copy of the signed judgment shall be promptly served by the party preparing it on the 14 

other parties in the manner provided in Rule 5 and promptly file proof of service with the 15 

court. The time for filing a notice of appeal is not affected by this requirement. 16 

(e) Judgment after death of a party. If a party dies after a verdict or decision upon 17 

any issue of fact and before judgment, judgment may nevertheless be entered. 18 

(f) Judgment by confession. If a judgment by confession is authorized by statute, 19 

the party seeking the judgment must file with the clerk a statement, verified by the 20 

defendant, to the following effect: 21 

(f)(1) If the judgment is for money due or to become due, it shall concisely state 22 

the claim and that the specified sum is due or to become due. 23 

(f)(2) If the judgment is for the purpose of securing the plaintiff against a 24 

contingent liability, it must state concisely the claim and that the specified sum does 25 

not exceed the liability. 26 

(f)(3) It must authorize the entry of judgment for the specified sum. 27 

The clerk shall sign and file the judgment for the specified sum, with costs of entry, if 28 

any, and record it in the register of actions and the register of judgments. 29 
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(g) Abstract of judgment. The clerk may abstract a judgment by a signed writing 30 

under seal of the court that: 31 

(g)(1) identifies the court, the case name, the case number, the judge or clerk 32 

that signed the judgment, the date the judgment was signed, and the date the 33 

judgment was recorded in the registry of actions and the registry of judgments; 34 

(g)(2) states whether the time for appeal has passed and whether an appeal has 35 

been filed; 36 

(g)(3) states whether the judgment has been stayed and when the stay will 37 

expire; and 38 

(g)(4) if the language of the judgment is known to the clerk, quotes verbatim the 39 

operative language of the judgment or attaches a copy of the judgment. 40 

 41 
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Rule 4. Appeal as of right: when taken. 1 

(a) Appeal from final judgment and order. In a case in which an appeal is 2 

permitted as a matter of right from the trial court to the appellate court, the notice of 3 

appeal required by Rule 3 shall be filed with the clerk of the trial court within 30 days 4 

after the date of entry of the judgment or order appealed from on which proof of service 5 

of the signed copy of the judgment is filed under Rule of Civil Procedure 58A(d). 6 

However, when a judgment or order is entered in a statutory forcible entry or unlawful 7 

detainer action, the notice of appeal required by Rule 3 shall be filed with the clerk of 8 

the trial court within 10 days after the date of entry of the judgment or order appealed 9 

from on which proof of service of the signed copy of the judgment is filed under Rule of 10 

Civil Procedure 58A(d). 11 

(b) Time for appeal extended by certain motions. 12 

(b)(1) If a party timely files in the trial court any of the following motions, the time 13 

for all parties to appeal from the judgment runs from the entry of the date on which 14 

proof of service of the order disposing of the motion is filed under Rule of Civil 15 

Procedure 58A(d): 16 

(b)(1)(A) a motion for judgment under Rule 50(b) of the Utah Rules of Civil 17 

Procedure; 18 

(b)(1)(B) a motion to amend or make additional findings of fact, whether or not 19 

an alteration of the judgment would be required if the motion is granted, under 20 

Rule 52(b) of the Utah Rules of Civil Procedure; 21 

(b)(1)(C) a motion to alter or amend the judgment under Rule 59 of the Utah 22 

Rules of Civil Procedure; 23 

(b)(1)(D) a motion for a new trial under Rule 59 of the Utah Rules of Civil 24 

Procedure; or 25 

(b)(1)(E) a motion for a new trial under Rule 24 of the Utah Rules of Criminal 26 

Procedure. 27 

(b)(2) A notice of appeal timely filed after announcement or entry of judgment 28 

under Rule (4)(a), but before entry of an order disposing of any motion listed in Rule 29 

4(b), shall be treated as filed after entry of the order and on the day thereof, except 30 
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that such a notice of appeal is effective to appeal only from the underlying judgment. 31 

To appeal from a final order disposing of any motion listed in Rule 4(b), a party must 32 

file a notice of appeal or an amended notice of appeal within the time prescribed 33 

time measured from the entry of the order by Rule 4(b). 34 

(c) Filing prior to entry of judgment or order. A notice of appeal filed after the 35 

announcement of a decision, judgment, or order but before entry of the judgment or 36 

order shall be treated as filed after such entry and on the day thereof. 37 

(d) Additional or cross-appeal. If a timely notice of appeal is filed by a party, any 38 

other party may file a notice of appeal within 14 days after the date on which the first 39 

notice of appeal was filed, or within the time otherwise prescribed by paragraphs (a) and 40 

(b) of this rule, whichever period last expires. 41 

(e) Extension of time to appeal. The trial court, upon a showing of excusable 42 

neglect or good cause, may extend the time for filing a notice of appeal upon motion 43 

filed not later than 30 days after the expiration of the time prescribed by paragraphs (a) 44 

and (b) of this rule. A motion filed before expiration of the prescribed time may be ex 45 

parte unless the trial court otherwise requires. Notice of a motion filed after expiration of 46 

the prescribed time shall be given to the other parties in accordance with the rules of 47 

practice of the trial court. No extension shall exceed 30 days past the prescribed time or 48 

10 days from the date of entry of the order granting the motion, whichever occurs later. 49 

(f) Motion to reinstate period for filing a direct appeal in criminal cases. Upon a 50 

showing that a criminal defendant party was deprived of the right to appeal, the trial 51 

court shall reinstate the thirty-day period for filing a direct appeal. A defendant party 52 

seeking such reinstatement shall file a written motion in the sentencing trial court and 53 

serve the prosecuting entity other parties not in default. If the a criminal defendant is not 54 

represented and is indigent, the court shall appoint counsel. The prosecutor shall have 55 

30 days after service of the motion to file a written response. If the prosecutor opposes 56 

the motion, the trial court shall set a hearing at which the parties may present evidence 57 

trial court shall consider and rule on the motion under Rule of Civil Procedure 7 or Rule 58 

of Criminal Procedure 12, as appropriate. If the trial court finds by a preponderance of 59 

the evidence that the defendant has demonstrated that he party was deprived of his the 60 
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right to appeal, it the trial court shall enter an order reinstating the time for appeal. The 61 

defendant's party’s notice of appeal must be filed with the clerk of the trial court within 62 

30 days after the date of entry of the order. 63 

Advisory Committee Note: 64 

Subsection (f) was adopted to implement the holding and procedure outlined in 65 

Manning v. State, 2005 UT 61, 122 P.3d 628. 66 

 67 
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1 JOINT RESOLUTION AMENDING RULES OF CIVIL

2 PROCEDURE ON PEER REVIEW

3 2012 GENERAL SESSION

4 STATE OF UTAH

5 Chief Sponsor:  Jerry W. Stevenson

6 House Sponsor:  Paul  Ray

7  

8 LONG TITLE

9 General Description:

10 This joint resolution amends the Rules of Civil Procedure to include protections against

11 discovery and admission into evidence for privileged matters connected to medical care

12 and peer review.

13 Highlighted Provisions:

14 This resolution:

15 < amends Rule 26 of the Utah Rules of Civil Procedure; and

16 < establishes additional privileges that protect matters connected to medical care and

17 peer review against discovery and admission into evidence.

18 Special Clauses:

19 This resolution provides an immediate effective date.

20 Utah Rules of Civil Procedure Affected:

21 AMENDS:

22 Rule 26, Utah Rules of Civil Procedure

23  

24 Be it resolved by the Legislature of the state of Utah, two-thirds of all members elected to each

25 of the two houses voting in favor thereof:

26 As provided in Utah Constitution Article VIII, Section 4, the Legislature may amend

27 rules of procedure and evidence adopted by the Utah Supreme Court upon a two-thirds vote of

28 all members of both houses of the Legislature:

29 Section 1.  Rule 26, Utah Rules of Civil Procedure is amended to read:
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30 Rule 26. General provisions governing disclosure and discovery.

31 (a)  Disclosure.  This rule applies unless changed or supplemented by a rule governing

32 disclosure and discovery in a practice area.  

33 (a) (1)  Initial disclosures.  Except in cases exempt under paragraph (a)(3), a party shall,

34 without waiting for a discovery request, provide to other parties: 

35 (a) (1) (A)  the name and, if known, the address and telephone number of: 

36 (a) (1) (A) (i)  each individual likely to have discoverable information supporting its

37 claims or defenses, unless solely for impeachment, identifying the subjects of the information;

38 and 

39 (a) (1) (A) (ii)  each fact witness the party may call in its case-in-chief and, except for

40 an adverse party, a summary of the expected testimony; 

41 (a) (1) (B)  a copy of all documents, data compilations, electronically stored

42 information, and tangible things in the possession or control of the party that the party may

43 offer in its case-in-chief, except charts, summaries and demonstrative exhibits that have not yet

44 been prepared and must be disclosed in accordance with paragraph (a)(5); 

45 (a) (1) (C)  a computation of any damages claimed and a copy of all discoverable

46 documents or evidentiary material on which such computation is based, including materials

47 about the nature and extent of injuries suffered; 

48 (a) (1) (D)  a copy of any agreement under which any person may be liable to satisfy

49 part or all of a judgment or to indemnify or reimburse for payments made to satisfy the

50 judgment; and 

51 (a) (1) (E)  a copy of all documents to which a party refers in its pleadings.  

52 (a) (2)  Timing of initial disclosures.  The disclosures required by paragraph (a)(1) shall

53 be made: 

54 (a) (2) (A)  by the plaintiff within 14 days after service of the first answer to the

55 complaint; and 

56 (a) (2) (B)  by the defendant within 28 days after the plaintiff's first disclosure or after

57 that defendant's appearance, whichever is later.  
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58 (a) (3)  Exemptions.  

59 (a) (3) (A)  Unless otherwise ordered by the court or agreed to by the parties, the

60 requirements of paragraph (a)(1) do not apply to actions: 

61 (a) (3) (A) (i)  for judicial review of adjudicative proceedings or rule making

62 proceedings of an administrative agency; 

63 (a) (3) (A) (ii)  governed by Rule 65B or Rule 65C; 

64 (a) (3) (A) (iii)  to enforce an arbitration award; 

65 (a) (3) (A) (iv)  for water rights general adjudication under Title 73, Chapter 4,

66 Determination of Water Rights.  

67 (a) (3) (B)  In an exempt action, the matters subject to disclosure under paragraph (a)(1)

68 are subject to discovery under paragraph (b).  

69 (a) (4)  Expert testimony.  .  

70 (a) (4) (A)  Disclosure of expert testimony.  A party shall, without waiting for a

71 discovery request, provide to the other parties the following information regarding any person

72 who may be used at trial to present evidence under Rules 702, 703, or of the Utah Rules of

73 Evidence and who is retained or specially employed to provide expert testimony in the case or

74 whose duties as an employee of the party regularly involve giving expert testimony: (i) the

75 expert's name and qualifications, including a list of all publications authored within the

76 preceding 10 years, and a list of any other cases in which the expert has testified as an expert at

77 trial or by deposition within the preceding four years, (ii) a brief summary of the opinions to

78 which the witness is expected to testify, (iii) all data and other information that will be relied

79 upon by the witness in forming those opinions, and (iv) the compensation to be paid for the

80 witness's study and testimony.  

81 (a) (4) (B)  Limits on expert discovery.  Further discovery may be obtained from an

82 expert witness either by deposition or by written report.  A deposition shall not exceed four

83 hours and the party taking the deposition shall pay the expert's reasonable hourly fees for

84 attendance at the deposition.  A report shall be signed by the expert and shall contain a

85 complete statement of all opinions the expert will offer at trial and the basis and reasons for
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86 them.  Such an expert may not testify in a party's case-in-chief concerning any matter not fairly

87 disclosed in the report.  The party offering the expert shall pay the costs for the report.  

88 (a) (4) (C)  Timing for expert discovery.  

89 (a) (4) (C) (i)  The party who bears the burden of proof on the issue for which expert

90 testimony is offered shall provide the information required by paragraph (a)(4)(A) within seven

91 days after the close of fact discovery.  Within seven days thereafter, the party opposing the

92 expert may serve notice electing either a deposition of the expert pursuant to paragraph

93 (a)(4)(B) and Rule 30, or a written report pursuant to paragraph (a)(4)(B).  The deposition shall

94 occur, or the report shall be provided, within 28 days after the election is made.  If no election

95 is made, then no further discovery of the expert shall be permitted.  

96 (a) (4) (C) (ii)  The party who does not bear the burden of proof on the issue for which

97 expert testimony is offered shall provide the information required by paragraph (a)(4)(A)

98 within seven days after the later of (i) the date on which the election under paragraph

99 (a)(4)(C)(i) is due, or (ii) receipt of the written report or the taking of the expert's deposition

100 pursuant to paragraph (a)(4)(C)(i).  Within seven days thereafter, the party opposing the expert

101 may serve notice electing either a deposition of the expert pursuant to paragraph (a)(4)(B) and

102 Rule 30, or a written report pursuant to paragraph (a)(4)(B).  The deposition shall occur, or the

103 report shall be provided, within 28 days after the election is made.  If no election is made, then

104 no further discovery of the expert shall be permitted.  

105 (a) (4) (D)  Multiparty actions.  In multiparty actions, all parties opposing the expert

106 must agree on either a report or a deposition.  If all parties opposing the expert do not agree,

107 then further discovery of the expert may be obtained only by deposition pursuant to paragraph

108 (a)(4)(B) and Rule 30.  

109 (a) (4) (E)  Summary of non-retained expert testimony.  If a party intends to present

110 evidence at trial under Rules 702, 703, or of the Utah Rules of Evidence from any person other

111 than an expert witness who is retained or specially employed to provide testimony in the case

112 or a person whose duties as an employee of the party regularly involve giving expert testimony,

113 that party must provide a written summary of the facts and opinions to which the witness is
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114 expected to testify in accordance with the deadlines set forth in paragraph (a)(4)(C).  A

115 deposition of such a witness may not exceed four hours.  

116 (a) (5)  Pretrial disclosures.  

117 (a) (5) (A)  A party shall, without waiting for a discovery request, provide to other

118 parties: 

119 (a) (5) (A) (i)  the name and, if not previously provided, the address and telephone

120 number of each witness, unless solely for impeachment, separately identifying witnesses the

121 party will call and witnesses the party may call; 

122 (a) (5) (A) (ii)  the name of witnesses whose testimony is expected to be presented by

123 transcript of a deposition and a copy of the transcript with the proposed testimony designated;

124 and 

125 (a) (5) (A) (iii)  a copy of each exhibit, including charts, summaries and demonstrative

126 exhibits, unless solely for impeachment, separately identifying those which the party will offer

127 and those which the party may offer.  

128 (a) (5) (B)  Disclosure required by paragraph (a)(5) shall be made at least 28 days

129 before trial.  At least 14 days before trial, a party shall serve and file counter designations of

130 deposition testimony, objections and grounds for the objections to the use of a deposition and

131 to the admissibility of exhibits.  Other than objections under Rules 402 and 403 of the Utah

132 Rules of Evidence, objections not listed are waived unless excused by the court for good cause. 

133 (b)  Discovery scope.  

134 (b) (1)  In general.  Parties may discover any matter, not privileged, which is relevant to

135 the claim or defense of any party if the discovery satisfies the standards of proportionality set

136 forth below.  Privileged matters that are not discoverable or admissible in any proceeding of

137 any kind or character include all information in any form provided during and created

138 specifically as part of a request for an investigation, the investigation, findings, or conclusions

139 of peer review, care review, or quality assurance processes of any organization of health care

140 providers as defined in the Utah Health Care Malpractice Act for the purpose of evaluating care

141 provided to reduce morbidity and mortality or to improve the quality of medical care, or for the
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142 purpose of peer review of the ethics, competence, or professional conduct of any health care

143 provider.

144 (b) (2)  Proportionality.  Discovery and discovery requests are proportional if: 

145 (b) (2) (A)  the discovery is reasonable, considering the needs of the case, the amount in

146 controversy, the complexity of the case, the parties' resources, the importance of the issues, and

147 the importance of the discovery in resolving the issues; 

148 (b) (2) (B)  the likely benefits of the proposed discovery outweigh the burden or

149 expense; 

150 (b) (2) (C)  the discovery is consistent with the overall case management and will

151 further the just, speedy and inexpensive determination of the case; 

152 (b) (2) (D)  the discovery is not unreasonably cumulative or duplicative; 

153 (b) (2) (E)  the information cannot be obtained from another source that is more

154 convenient, less burdensome or less expensive; and 

155 (b) (2) (F)  the party seeking discovery has not had sufficient opportunity to obtain the

156 information by discovery or otherwise, taking into account the parties' relative access to the

157 information.  

158 (b) (3)  Burden.  The party seeking discovery always has the burden of showing

159 proportionality and relevance.  To ensure proportionality, the court may enter orders under

160 Rule 37.  

161 (b) (4)  Electronically stored information.  A party claiming that electronically stored

162 information is not reasonably accessible because of undue burden or cost shall describe the

163 source of the electronically stored information, the nature and extent of the burden, the nature

164 of the information not provided, and any other information that will enable other parties to

165 evaluate the claim.  

166 (b) (5)  Trial preparation materials.  A party may obtain otherwise discoverable

167 documents and tangible things prepared in anticipation of litigation or for trial by or for another

168 party or by or for that other party's representative (including the party's attorney, consultant,

169 surety, indemnitor, insurer, or agent) only upon a showing that the party seeking discovery has
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170 substantial need of the materials and that the party is unable without undue hardship to obtain

171 substantially equivalent materials by other means.  In ordering discovery of such materials, the

172 court shall protect against disclosure of the mental impressions, conclusions, opinions, or legal

173 theories of an attorney or other representative of a party.  

174 (b) (6)  Statement previously made about the action.  A party may obtain without the

175 showing required in paragraph (b)(5) a statement concerning the action or its subject matter

176 previously made by that party.  Upon request, a person not a party may obtain without the

177 required showing a statement about the action or its subject matter previously made by that

178 person.  If the request is refused, the person may move for a court order under Rule 37.  A

179 statement previously made is (A) a written statement signed or approved by the person making

180 it, or (B) a stenographic, mechanical, electronic, or other recording, or a transcription thereof,

181 which is a substantially verbatim recital of an oral statement by the person making it and

182 contemporaneously recorded.  

183 (b) (7)  Trial preparation; experts.  

184 (b) (7) (A)  Trial-preparation protection for draft reports or disclosures.  Paragraph

185 (b)(5) protects drafts of any report or disclosure required under paragraph (a)(4), regardless of

186 the form in which the draft is recorded.  

187 (b) (7) (B)  Trial-preparation protection for communications between a party's attorney

188 and expert witnesses.  Paragraph (b)(5) protects communications between the party's attorney

189 and any witness required to provide disclosures under paragraph (a)(4), regardless of the form

190 of the communications, except to the extent that the communications: 

191 (b) (7) (B) (i)  relate to compensation for the expert's study or testimony; 

192 (b) (7) (B) (ii)  identify facts or data that the party's attorney provided and that the

193 expert considered in forming the opinions to be expressed; or 

194 (b) (7) (B) (iii)  identify assumptions that the party's attorney provided and that the

195 expert relied on in forming the opinions to be expressed.  

196 (b) (7) (C)  Expert employed only for trial preparation.  Ordinarily, a party may not, by

197 interrogatories or otherwise, discover facts known or opinions held by an expert who has been
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292 "Legislative Note.

293 (1)  The amended language in paragraph (b)(1) is intended to incorporate long-standing

294 protections against discovery and admission into evidence of privileged matters connected to

295 medical care review and peer review into the Utah Rules of Civil Procedure.  These privileges,

296 found in both Utah common law and statute, include Sections 26-25-3, 58-13-4, and 58-13-5,

297 UCA, 1953.  The language is intended to ensure the confidentiality of peer review, care review,

298 and quality assurance processes and to ensure that the privilege is limited only to documents

299 and information created specifically as part of the processes. It does not extend to knowledge

300 gained or documents created outside or independent of the processes. The language is not

301 intended to limit the court's existing ability, if it chooses, to review contested documents in

302 camera in order to determine whether the documents fall within the privilege. The language is

303 not intended to alter any existing law, rule, or regulation relating to the confidentiality,

304 admissibility, or disclosure of proceedings before the Utah Division of Occupational and

305 Professional Licensing. The Legislature intends that these privileges apply to all pending and

306 future proceedings governed by court rules, including administrative proceedings regarding

307 licensing and reimbursement.

308 (2)  The Legislature does not intend that the amendments to this rule be construed to

309 change or alter a final order concerning discovery matters entered on or before the effective

310 date of this amendment.

311 (3)  The Legislature intends to give the greatest effect to its amendment, as legally

312 permissible, in matters that are pending on or may arise after the effective date of this

313 amendment, without regard to when the case was filed."

314 Section 3.  Effective date.

315 This resolution takes effect upon approval by a constitutional two-thirds vote of all

316 members elected to each house.
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